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Association Activities 


THE ASSOCIATION has for some years been on record as approving 
the grant of rule-making power to the Court of Appeals, and has 
been supported in this position by the Citizens Committee on the 
Courts, a special committee of the American Bar Association, and 
the New York County Lawyers Association. These groups have 
had prepared a very careful memorandum on the proposal to 
empower the Court of Appeals to make rules of procedure. The 
memorandum is published in this number of THE RECORD. Separ- 
ate copies of the memorandum are available in quantity, and may 
be had upon application to the Association, the Citizens Com- 
mittee, or the County Lawyers Association. 


o@eo 


THE PRESIDENT has announced the members of three special com- 
mittees of the Association which have been authorized either by 
the Association or by the Executive Committee. 

The Special Committee on the Federal Courts has been ap- 
pointed to consider the sponsorship of new legislation relating 
to the federal courts. Some of the problems which the committee 
will consider were discussed by its chairman, Edwin A. Falk, in 
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THE RECORD for October, 1946 (Vol. 1, No. 6, page 245). Mem- 
bers of the committee serving with Mr. Falk are William Dean 
Embree, George Roberts, Chauncey Belknap, Wiliam C. Chand- 
ler and Caesar Nobiletti. 

The Executive Committee has established a Special Commit- 
tee on Election Frauds consisting of Ernest Angell, chairman, 
Chauncey B. Garver, and Henry Harfield. This committee will 
cooperate with the Attorney General’s office in establishing a 
permanent organization for the supervision of elections. 

Last year at the request of the Committee on the Bill of Rights 
the Association authorized a special committee to draft legisla- 
tion requiring adequate disclosure of the originators, officers, 
and financial records of organizations engaged in the dissemina- 
tion by the press, radio, or other media of ideas which are intend- 
ed to influence public opinion. The president has appointed to 
this special committee George Roberts and Morris L. Ernst. 


o@o 


AT THE STATED MEETING on December 17 the Association ap- 
proved a report of the Committee on Law Reform dealing with 
proposed changes in the statutes of New York relating to the rule 
against perpetuities and to restraints upon alienation. Elsewhere 
in this number of THE RECORD may be found the report of the 
committee and the tentative draft of the proposed legislation. 
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AT THE STATED MEETING on December 17, John E. Lockwood, 
chairman of the Committee on International Law, presented for 
consideration by the Association his committee’s recommenda- 
tion as to the best method by which the Association could coop- 
erate in the progressive development of international law and 
its codification. 

The recent action taken by the General Assembly of the Unit- 
ed Nations to implement Article Thirteen of the Charter fur- 
nished the basis for comments by Professor Manley O. Hudson 
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of Harvard University. Professor Hudson also outlined the steps 
being taken by the American Bar Association to cooperate with 
the United Nations in carrying out this project. 

The Committee on International Law will continue its meet- 
ings with various experts in the field of international law and re- 
lations. The committee also has under consideration several sub- 
jects for reports to the Association at a later date. 


°@o 


‘THE INTERIM REPORT of the chairman of the Committee on Crim- 
inal Courts, Harry C. Kane, is printed in this number of THE 
RECORD. Although the principal activity of the committee is a re- 
view of legislation affecting the criminal law, the committee also 
sponsors legislation. In this connection the committee is studying 
the possibility of the use of the lie-detector in the courts. 


°o@o 


THE COMMITTEE ON AERONAUTICS, Hamilton O. Hale, chairman, 
at its organization meeting discussed six possible subjects for 
study by the committee during the current Association year. 
These included: legislation now pending in Congress providing 
for uniformity of air carrier liability (S. 1904 and H. R. 4912) ; 
legislation providing for the avoidance of multiple state taxation 
of air carriers (H. R. 3446); the recommendation of state legisla- 
tion to curb the operation of intra-state airlines (H. R. 3383) ; 
private air law conventions with particular reference to the 
Mortgage and Title Convention and amendments to the War- 
saw Convention; legislation creating the New York Airport 
Authority; and air freight routes. 


o@o 


ON FEBRUARY 19 the Committee on Real Property Law, Jule E. 
Stocker, chairman, will sponsor a Forum on Housing. The For- 
um will consider not only general problems connected with hous- 
ing development, but also special legal problems in connection 
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with housing and land use. The speakers, all members of the 
Committee and all recognized authorities on housing, will be an- 
nounced at a later date. Members of the bar and members of or- 
ganizations interested in housing will be invited to attend. 


o@o 


THE ART COMMITTEE has had a subcommittee, of which Mark 
Eisner is chairman, reviewing the portrait collection of the As- 
sociation. The committee has made an inventory of all the oil 
portraits which the Association owns with a view to their better 
display and also to make sure that the paintings are in a good state 
of preservation. 

The subcommittee has prepared a report, which was adopted by 
the full committee, which sets out certain recommendations for 
the selection of paintings to be displayed in the House of the 
Association in the future. The report will be published in the 
February number of THE RECORD, together with the committee’s 
inventory of portraits now owned by the Association. 

The Art Committee will hold its exhibition of camera studies 
taken by members on January 31. Members who have pictures 
they would like to exhibit are asked to write or call Alexander 
Lindey, who is the chairman of the subcommittee in charge of 


the Exhibition. 
ogo 


A SUBCOMMITTEE, of which the chairman is Daniel Levy of the 
Committee on the City Court, has prepared for introduction in 
this session of the Legislature bills requiring judges’ secretaries 
to be lawyers. The legislation would apply to the Supreme Court 
for the First and Second Judicial Districts, the Court of General 
Sessions, and the City Court of the City of New York. 

The Association has sponsored similar legislation for a num- 
ber of years, and has had the support of other Bar Associations, 
the Citizens Union, the City Club of New York, and other civic 
organizations. 
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Commenting on the introduction of this legislation at the last 
session of the Legislature, the New York Journal-American said: 


‘Appointing as a judicial secretary political district lead- 
ers who have had no legal training certainly injects politics 
into the court room and deprives the judges themselves of 
the kind of aid they should have. . . The spoils of office very 
frequently spoils the offices.” 


0@o 


On FEBRUARY 18 the Arbitration Committee, John T. McGov- 
ern, chairman, will hold a demonstration of Arbitration practice 
and procedure. The demonstration will take the form of a model 
arbitration proceeding and will be held in the Meeting Hall of 
the Association. Members of the bar and others interested in ar- 
bitration are invited to attend. 

In connection with the work of the Committee on Arbitration, 
the librarian of the Association, Sidney B. Hill, is publishing in 
this number of THE RECORD a brief bibliography on arbitration. 


e@o 


PUBLISHED IN this number of THE RECORD are two important 
opinions by the Committee on Professional Ethics. One of these 
deals with the handling of claims before the Indian Claims Com- 
mission. The question presented raises interesting questions of 
professional relationships. 

The second opinion, dealing with professional announce- 
ments, is a joint opinion of the Association’s committee and the 
Committee on Professional Ethics of the New York County Law- 
yers Association. It should be noted that the opinion modifies 
the committee’s Opinion No. 960, which was published in THE 
RECORD for March, 1946, at page 76, and the Supplement to the 
opinion, which was published in the June, 1946, RECORD at page 
193. 

In Subdivisions I, II and V, the joint opinion of the two com- 
mittees follows the lines of Opinion No. g60. In Subdivision III, 
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however, the joint opinion expresses the view, adopted by both 
committees, that an announcement which is proper in other re- 
spects and which is sent to lawyers only may state the particular 
branch of the law intended to be practised, whether or not it be 
one of the recognized specialties, namely, Admiralty, Patents, 
Copyrights and Trade-Marks. This is a departure from the views 
expressed in opinions of the Committee on Ethics and Griev- 
ances of the American Bar Association, cited in Opinion No. g60 
above mentioned. 

Subdivision IV of the joint opinion recognizes, as did the above 
mentioned Supplement to Opinion No. g60, that an announce- 
ment proper in other respects may be published for a limited 
number of times in a publication which is published primarily 
for the use of lawyers. 

Subdivision VI of the joint opinion has been added to point 
out that any announcement should in form and content be truth- 
ful, dignified, appropriate and in good taste. 


o@o 


BAR ASSOCIATIONS in Russia apparently have their difficulties, 
according to an announcement by Izvestia. The news story tells 
of the dissolution of the central organization of Moscow’s one 
thousand attorneys for failures to correct “grafting and other 
amoral acts stemming from the almost complete absence of id- 
eological-political work” among them. 

The presidium of the Moscow Collegium of Attorneys was the 
body which the government newspaper said had been dissolved. 
A collegium Organizational Bureau was established to work out 
a new presidium. 

The published reports said the presidium was two-faced in call- 
ing for a fight against grafting, but at the same time permitting 
a “family-like atmosphere that led to the covering up of facts.” 
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The Calendar of the Association 


January 6 


January 7 


January 8 


January 9 


January 10 


January 13 


January 14 


January 15 


January 16 


January 17 


January 20 


for January 


(As of December 26, 1946) 


Twelfth-night Festival—8:15 p.m. 


“Recent Developments in Pleading and Practice.” 
Address by Harold R. Medina, Esq. 


Dinner of Committee on Post-Admission Legal 
Education 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 
Meeting of Committee on the Municipal! Court 


Dinner Meeting of Committee on Professional Ethics 
Meeting of Special Committee on the Federal Courts 
Dinner Meeting of Committee on Law Reform 


Meeting of Committee on State Legislation 


Meeting of Section on Labor Law 
Dinner Meeting of Committee on Insurance Law 


Meeting of Section on Corporations 


Meeting of Committee on Admissions 
Dinner Meeting of Committee on Real Property Law 


Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Committee on Junior Bar Activities 

Meeting of Section on Trials 


Meeting of Section on Federal Practice 


Dinner Meeting of Committee on Copyright 
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January 21 


January 22 


i. 
January 24 
January 25 


or 
January 27 


January 28 


January 29 
January 31 
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Sixth Annual Benjamin N. Cardozo Lecture and Buffet 
Dinner. “Some Reflections on the Reading of Sta- 
tutes.” Speaker: The Honorable Felix Frankfurter, 
Justice of the Supreme Court of the United States 


Meeting of Committee on State Legislation 


Meeting of Committee on Trade-Merks and Unfair 
Competition 


Annual Meeting of New York State Bar Association 
Annual Meeting of New York State Bar Association 


Meeting of Library Committee 


Round Table Conference preceded by dinner of the 
Special Committee on Round Table Conferences 


Meeting of Section on Taxation 
Meeting of Committee on State Legislation 


Meeting of Section on Trials 


Opening of Art Committee Photographic Exhibition 
5 p.m. 
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The President’s Letter 


To the Members of the Association: 


I positively enjoyed the Stated Meeting on December 17. That 
is a rare treat for a presiding officer who is responsibie for the 
orderly conduct of the proceedings and, to some extent, for their 
quality. Generally, it is a worrisome job and becomes more and 
more so as time passes faster than business is transacted. At the 
December meeting a great deal of information about Associa- 
tion activities was given out; differences of opinion were raised 
and resolved with humor and good nature; an important propo- 
sition was ably presented and approved; the meeting adjourned 
on the stroke of ten. I hope that I was not alone in my enjoyment. 

The Executive Committee has recommended certain amend- 
ments to the Constitution and By-Laws. They are designed to 
accomplish two purposes. First, to encourage lawyers to become 
identified with the Association and to participate in its activities 
soon after they are admitted to the Bar. For thirty-one years the 
rule has been that a lawyer is ineligible for membership until 
three years after his admission to the Bar. The theory is that not 
until then is there sufficient basis to determine his fitness for mem- 
bership. A lawyer of less than three years’ standing has, however, 
been able to secure so-called “Privileges of the House and Li- 
brary” upon recommendation by the Committee on Admissions, 
election by the Association, and the payment of dues of $25 a 
year. In order to be admitted to membership later on he must be 
recommended by the Committee on Admissions and elected by 
the Association. 

The opportunity has been little availed of and less so in recent 
years. The forty-three lawyers now having “Privileges of the 
House and Library” come mostly from the large law offices. The 
proposal is that a new class of membership be created known as 
“Auxiliary Members” for those who have been admitted to the 
Bar for less than three years and are recommended by the Com- 
mittee on Admissions and elected by the Association. They will 
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have the right to serve on committees but not to vote at meetings 
of the Association or to hold office. The dues will be $25 a year. 
When an Auxiliary Member has acquired a three-year standing 
at the Bar, he may secure full membership on recommendation 
of the Committee on Admissions and election by the Associa- 
tion. Notwithstanding the limitations, it is the belief of the Ex- 
ecutive Committee that the new plan will attract many young 
lawyers to the Association. It may be that eventually experience 
will show that the three-year rule can be dispensed with and the 
distinction between Auxiliary Members and full members abol- 
ished. 

As a further encouragement to young lawyers the initiation 
fee payable by those who join after three, but before ten years’ 
standing at the Bar and which is now $50, will be reduced to $25 
and will be dispensed with altogether in the case of an Auxiliary 
Member who has already paid two years’ dues as such. The net 
of all this is that hereafter a lawyer just admitted to the Bar may 
secure the standing of a member of the Association, subject only 
to a probationary period during which he has no right to vote or 
hold office and at the end of which he must be elected a full 
member. Further, that to the lawyer who joins promptly after 
his admission to the Bar the cost will be only $25 a year until he 
has been a member of the Bar for ten years. 

The other change approved by the Executive Committee is 
one which I suggested in the Annual Report. Its purpose is to 
make it possible for those committees which should do so, to 
organize in the spring and promptly plan work which can be 
commenced and carried on during the summer. These com- 
mittees, for the most part, will be those which have to do with 
the judiciary and therefore must report to the Association prior 
to Election Day or have to do with legislation and must have their 
program prepared and, if necessary, approved by the Associa- 
tion before the first of January. In the past there has been initial 
delay and eleventh-hour hustle because even these committees 
have not been fully and finally appointed until well into the 
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PRESIDENT'S LETTER 11 


summer when organization and planning is difficult, if not im- 
possible. The recently authorized division of the committees 
into three classes so that only one-third of each committee must 
be appointed by the President each year will greatly reduce the 
time and effort required in the appointing process, but a good 
deal, including the appointment or reappointment of chairmen, 
will remain for the President to do, and it cannot be done in a 
day. 

The change suggested is that the time for the nomination of 
the officers of the Association by the Nominating Committee, 
and for the closing of nominations from any other source, be 
advanced by about a month so that in the absence of any oppo- 
sition ticket, the election of the candidate for President nomi- 
nated by the Committee will become certain on April 10. He 
may then proceed to the consideration of such Committees as 
should be appointed promptly, notwithstanding that he will not 
formally take office until the Annual Meeting on the second 
Wednesday in May. And if it is his first term of office, he will 
find the advice of the retiring President more easily available 
than would be the case later in the spring or in early summer. 
If this change is made, accomplishments by the Association in 
the public interest will be stimulated and facilitated. 

I hope that the membership will approve the suggestions of 
the Executive Committee. Action on them will be taken at the 
Stated Meeting on February 11. 

HARRISON TWEED 
December 27, 1946 








Memorandum on Proposal to Empower the Court 


of Appeals to Make Rules of Procedure for the 
Courts of the State of New York 


At the 1946 session of the State Legislature, the following bill 


was introduced in the Senate and the Assembly: 


AN ACT 


To amend the judiciary law, in relation to the adoption of 
civil rules of procedure for the courts of this state 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


Section 1. Chapter thirty-five of the laws of nineteen 
hundred nine, entitled ‘An act in relation to the admin- 
istration of justice, constituting chapter thirty of the con- 
solidated laws,’ is hereby amended by adding a new sec- 
tion, to be section fifty-two-a, to read as follows: 

§ 52-a. Court of appeals may make civil rules of pro- 
cedure, for the courts of this state. 1. The court of ap- 
peals shall have the power, from time to time, to prescribe 
by rules, for the courts of this state, the forms of process, 
writs, pleadings and motions, and the practice and pro- 
cedure in civil actions and proceedings at law and in 
equity. Said rules shall neither abridge, enlarge, nor mod- 
ify the substantive rights of any litigant. 

2. Said rules shall be reported to the legislature within 
ten days of the beginning of the regular session thereof 
next succeeding the adoption of said rules. Except as 
amended or rescinded by the legislature at such session, 
said rules shall take effect after the close of such session 
and upon compietion of publication in accordance with 
the provisions of section fifty-two hereof, or such later 
date as may be specified in said rules. Thereafter all laws 
in conflict therewith shall be of no further force or effect. 

3. Nothing in this act shall abridge the right of the 
legislature to amend or rescind such rules. 

2. This act shall take effect September first, nineteen 
hundred forty-six. 
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RULE MAKING POWER 13 


It did not reach a vote in either chamber. 
The purpose of this memorandum is to present available ma- 
terial pertinent to this proposal. 


1. HISTORICAL BACKGROUND 


In Great Britain we need not go back of the Supreme Court of 
Judicature Act, 1873. That act committed rule making to the 
General Council of the Bench. In 1876 an amendment entrusted 
the task to a committee of six justices of the Supreme Court. By 
changes since made the rule making power is now exercised by a 
committee of twelve, viz., the Lord Chancellor, the Lord Chief 
Justice, the Master of the Rolls, the President of the Probate Law 
and Admiralty Division, four Justices of the Supreme Court, 
two Barristers, and two Solicitors. British law requires that rules 
shall be laid before Parliament to give that body an opportunity 
to reject or modify them. Not once has that power been exercised, 
and since 1875 Parliament has refrained from enacting rules of 
procedure. 

In the United States the enactment of statutory codes of civil 
procedure received an impetus from the formulation of the Field 
Code in the middle of the last century, adopted by New York in 
1848. Many new states, when admitted to the Union, had no 
orderly established practice and procedure. The legislatures nat- 
urally filled the need with statutory codes. California adopted 
a statutory code, with the Field Code as a model. Modeled on the 
New York code, Wisconsin, then Minnesota, adopted statutory 
codes. Iowa, the Dakotas, Montana and other states followed, and 
substantially all the new states on the Pacific coast, and between 
the Mississippi and Rocky Mountains, followed. 

The general movement toward promulgation of rules of prac- 
tice by the courts, instead of legislatures, began about thirty-five 
years ago. Michigan has followed that system since 1850. The 
first shift away from statutory codes was in New Jersey, where the 
legislature included in the practice act of 1912 a provision that 
the Supreme Court may prescribe rules of procedure which may 
supersede statutes. Other states have given their highest courts 
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full rule making power in the following order: Colorado and 
Maine (equity only), 1913; Washington and Delaware, 1925; 
Maryland, 1927; Wisconsin, 1929; Rhode Island, 1930 (amended 
1940); New Mexico, 1933; West Virginia and Alabama (equity 
only), 1935; Indiana, Pennsylvania and South Dakota, 1937; Ari- 
zona and Texas, 1939; Iowa, Idaho and North Dakota, 1941; 
Utah and Florida, 1943; Missouri, 1945. 

As to the Federal courts, the Congress in 1934 enacted the fol- 
lowing statute: 


“Be it enacted * * * That the Supreme Court of the 
United States shall have the power to prescribe, by gener- 
al rules, for the district courts of the United States and 
for the courts of the District of Columbia, the forms of 
process, writs, pleadings, and motions, and the practice and 
procedure in civil actions at law. Said rules shall neither 
abridge, enlarge, nor modify the substantive rights of any 
litigant. They shall take effect six months after their pro- 
mulgation, and thereafter all laws in conflict therewith 
shall be of no further force or effect. 

“Sec. 2. The court may at any time unite the general 
rules prescribed by it for cases in equity with those in ac- 
tions at law so as to secure one form of civil action and pro- 
cedure for both: Provided, however, That in such union 
of rules the right of trial by jury as at common law and 
declared by the seventh amendment to the Constitution 
shall be preserved to the parties inviolate. Such united 
rules shall not take effect until they shall have been re- 
ported to Congress by the Attorney General at the be- 
ginning of a regular session thereof and until after the 
close of such session. [Act of June 19, 1934, c. 651, §§ 1, 
2 (48 Stat. 1064), U.S. C., Title 28, §§ 723b, 723¢.]” 


The American Bar Association has the credit for this legisla- 
tion. A quarter of a century ago that Association concluded that 
vesting the rule making power in the courts would result in 
great improvement in the administration of justice. It has held 
to that view ever since, and its present committee on improve- 
ment of justice (including its subcommittee in New York State) 
vigorously support the system for state courts. 
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For years the passage of the necessary legislation by the Con- 
gress was prevented in the Senate by a small group, but finally 
the resistance ended. The result has been the Federal Rules of 
Civil Procedure. 

By the Act of February 24, 1933, the Congress gave to the Su- 
preme Court the power to make rules for appellate procedure 
in criminal cases, and by the Act of June 29, 1940, enlarged that 
power to include all criminal procedure in the Federal courts. 
Long ago Congress gave to the Supreme Court power to make 
rules of procedure in bankruptcy and admiralty. 


2. POWER OF LEGISLATURE TO VEST RULE MAKING 
POWER IN THE COURTS 


This power is not open to question. It has been contended 
that the power to regulate pleading, practice and procedure is 
a judicial power, inherent in the courts, which needs no confirma- 
tion from legislatures, and which the latter have usurped. With 
one hundred and fifty years of constitutional practice to the con- 
trary, it is futile to make such a claim. It has been settled beyond 
question by many decisions that even though legislatures have 
power to regulate judicial procedure, it is not an unconstitu- 
tional delegation of legislative power for the legislature to yield 
that power to the courts. They have reached that conclusion by 
reasoning that the rule making power is not of such a nature as 
to be vested exclusively in the legislative department. The ques- 
tion has even been raised and so decided in New York. The 
present New York Rules of Civil Procedure (supplementing the 
Civil Practice Act) were not enacted by the legislature, but 
adopted by a so called “convention” consisting of a committee 
of judges and lawyers, to whom the legislature entrusted the 
task. 

The relevant sections of the New York constitution are Article 
III, Section 1, which provides: 


“The legislative power of this state shall be vested in 
the Senate and Assembly” 
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and Article VI, Section 20 (originally appearing in the Constitu- 
tion of 1846), which provides: 


“The testimony in equity cases shall be taken in like 
manner as in cases at law; and except as herein otherwise 
provided the legislature shall have the same power to alter 
and regulate the jurisdiction and proceedings in law and 
in equity that it has heretofore exercised.” 


This does not purport to give the legislature exclusive power 
over procedure, or to prevent the legislature from passing the task 
to the courts, and the decisions in New York so hold. 

The result is that in New York no constitutional amendment 
is necessary to accomplish the purpose of the bill. 


3. METHOD OF PREPARING RULES 


The probable operation of a statute giving the Court of Ap- 
peals rule making power is well illustrated by the course fol- 
lowed by the Supreme Court of the United States. 

On June 3, 1935, that Court appointed an Advisory Committee 
of fourteen. Five were law school professors, experts on practice, 
and nine were members of the bar with long experience in trials 
in the Federal courts. That committee served without compen- 
sation. The members received expenses of travel and subsistence 
when attending meetings. Members of its staff engaged in draft- 
ing were paid modest compensation for time devoted to the work. 
The expenses of travel, pay of stenographers and staff, and print- 
ing were paid from appropriations by Congress made available 
to the Court. The Advisory Committee’s work began in 1935 and 
was completed in 1937. Twice it printed and issued preliminary 
drafts for consideration of the profession. Suggestions from 
judges, bar associations, committees and individual lawyers were 
invited and received, and all of them were considered by the Com- 
mittee. The final report of the Advisory Committee represented 
the composite effort of the bench and bar. 

The Supreme Court then considered the report, and with 
minor alterations transmitted the rules to Congress. The Judi- 
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ciary Committees of the House and Senate then considered it, 
and held hearings, at which members of the Advisory Committee 
appeared and explained the proposals. Both committees made 
reports recommending that no alteration in the rules should be 
made by the Congress. 

After the rules had been tested in the courts four years, the 
Advisory Committee recommended that amendments be con- 
sidered. In the light of this experience, and with authority of the 
Court, the Committee in 1942 began that task, and in August, 
1946, made its report to the Court. As in the case of the original 
rules, preliminary drafts of amendments were twice printed and 
distributed to the profession—one in May, 1944, and one in May, 
1945. The proposed amendments again represent the composite 
effort of the bench and bar. 

The same system has been followed by the Supreme Court in 
the preparation of the Federal Rules of Criminal Procedure. 

It may be expected that the Court of Appeals of New York 
would follow a method found so satisfactory by the Supreme 
Court of the United States. 


4. REASONS FOR COURT MADE RULES 


The experience of New York with statutory codes of procedure 
has not been satisfactory. In 1848 it adopted the Field Code, 
which was altered in 1849. After further tinkering, a commission 
to revise it was appointed in 1870, which produced the Throop 
Code in 1876. The code, by additions (including some substan- 
tive provisions) grew to 3400 sections, as compared with 391 in 
the original Field Code. After two sporadic attempts in 1895 and 
1900 to obtain revision and simplification, a board, headed by 
Judge Rodenback, was authorized in 1912 to draft a revision. 
Their report, an able one, published in 1915, contained a short 
practice act of 71 sections and 401 rules of court. A joint com- 
mittee of the legislature rejected this report and substituted the 
Civil Practice Act which took effect in 1921. The legislature 
also authorized a “convention” of judges and lawyers to sup- 
plement the Civil Practice Act with Rules of Civil Practice. Now 
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there are 1578 sections in the Civil Practice Act, supplemented 
by 303 rules of civil practice. 

The Civil Practice Act has many admirable features, but it 
demonstrates to a high degree the deficiencies inevitable in statu- 
tory codes of procedure. It is altogether too long, with too much 
detail and too many traps for the unwary, and with much empha- 
sis on forms and modes of procedure. It is lacking in recognition 
of the principle that in the administration of justice the enforce- 
ment of rules of practice is not the end in view. It lends itself to 
dilatory methods and litigation and appeals on points of pro- 
cedure and delay in reaching the merits. 

New York has no reason for complacency about its procedural 
code. Any member of the profession who has had wide trial ex- 
perience in other states with statutory codes will agree that the 
New York code is the outstanding example of the deficiencies of 
statutory codes. The new Federal Rules of Civil Procedure, while 
not perfect, have been generally acclaimed. Chief Justice Stone, 
in an address delivered in New York City in March, 1946, at the 
seventy-fifth anniversary of The Association of the Bar, said: 


“Another notable change in the law which affects law- 
yers throughout the country was the adoption in 1938 of 
really simplified Rules of Civil Procedure for the Federal 
Courts...” 


He described them as making 


“a great advance in creating a system of civil procedure 
which is concise, simple, adaptable and efficient. The rules 
have proved to be highly successful in operation.” 


The contrast between the Federal Rules and the New York 
Civil Practice Act and Rules is illuminating. 

The Federal Rules are only 86 in number. The District Courts 
have supplemented them by a few local rules dealing mainly with 
the dispatch of business, such as control of calendars, and ad- 
mission of attorneys. 

Making allowance for the fact that the New York Practice Act 
covers some types of litigation not found in the United States 
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ed courts and contains some substantive provisions, and that the 
Federal Rules leave in effect state systems for attachment, gar- 
- it nishment and execution, a comparison with the Federal Rules 
tu- shows that over 1100 sections of the Civil Practice Act and 76 
ich Rules of Civil Practice are required to cover the same field that 
ha- is covered by 86 Federal Rules. This condition is no reflection 
ion on the legislature. It is the result of the difficulties under which 
ce- a legislature operates. Judge Cardozo once said: 
to “The legislature, informed only casually and intermit- 
TO- tently of the needs and problems of the courts, without ex- 
pert or responsible or disinterested or systematic advice 
= as to the workings of one rule or another, patches the fab- 
oon ric here and there, and mars often when it would mend.” 
the “A Survey of the Administration of Justice in New York,” Cor- 
s of nell Law Quarterly, June, 1941, contains this statement: 
- “The reclamation of judicial control is not an end in 
wees itself; rather it is the first and necessary step towards the 
the simplification and reform of procedure. All attempts so 
3 far made to remedy existing procedural complexities have 
probably failed because they have been predicated upon 
the old system of legislative control. Mere compromises 
and temporary appeasements of demands for complete re- 
form through judicial action have not and probably will 
not produce a solution of the problem. 
“There is little logic in a system in which the legislature 
and the courts both exercise some rule-making power and 
, another agency, composed of legislators, judges, lawyers 
and laymen, advises both the Legislature and the courts 
in the exercise of that power. Divided responsibility tends 
; to encourage inertia. There is need for thorough revision, 
‘ork careful reform and strict simplification of procedure. Per- 
fection may never be attained; but fruition of the ideal 
urts can only come, if ever it does, through the concentrated 
vith energy of one agency charged with a responsibility which 
ot. can neither be delegated nor neglected. _ 
“Rules of procedure are for the expedition of the ad- 
om ministration of justice, not for the hindrance of it. The 
Cc 


substantive Jaw must not be made subservient to them. 
ates Procedural rules are applied and interpreted by the courts 
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and should, therefore, be made by them. Under such a 
system, procedure would tend to be subordinated to the 
substantive law in the interest of justice. 

“There can be no question that the judiciary, through 
training and experience, is more familiar with procedural 
problems than the Legislature, more sensitive to the at- 
titude of members of the legal profession. Legislators, con- 
fronted constantly with pressing political matters, are able 
to devote to problems of procedure neither the time nor 
the work necessary for their timely and proper solution ... 
To the courts, procedural rules are the very instruments 
with which they work and in whose utility and adaptability 
to ever changing conditions they have the greatest interest. 
Revision by legislation is almost inevitably dilatory, spo- 
radic and piece-meal; by judicial action it should be 
timely, continuous and thorough.” 


Dean Pound, after referring to the effectiveness of the new 
federal procedure, the bankruptcy and the admiralty rules, said: 


“Compare these examples with the history of legislative 
regulation of procedure, where the regime of detailed 
statutory procedure has prevailed longest and gone far- 
thest. The hypertrophy of procedure in New York has 
gone along with an exceptional ineffectiveness as com- 
pared with more than one of our older sister states in 
which the legislatures have contented themselves with rel- 
atively simple practice acts and have left large common- 
law powers to the courts.” 


In his monograph on “The Rule-Making Power’”’ Harris states 


it this way: 


“The experience in all states with the legislatures in 
regulating legal procedure shows many serious disadvan- 
tages. In the first place there is a lack of expertness which 
is very essential in such a specialized field as legal proce- 
dure. The majority of the members of the legislature usu- 
ally are laymen who do not pretend to pass on the needs of 
the judicial system and usually they follow the wishes of a 
few leading lawyer members of the body... 

“Another disadvantage of the legislative process is its 
intermittent action, as distinguished from the opportunity 
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for continuous service on the part of the court. A change 
no matter how emergent must wait until the legislature 
meets. This biennial legislative spree is notorious. After 
two or three months of legislative maneuvering the bulk 
of the legislation is pushed through in the final days of 
the session and the successful parties must get a favorable 
nod from the few who control the legislative calendars. 
Measures are thus approved not alone upon their merits 
but often by reason of pressure groups or influential per- 
sons who are sponsoring the measures. Then too a legis- 
lative change is frequently instigated and sponsored by 
some dissatisfied litigant without adequate consideration 
of the interests of the general public.” 


In its report on “Rule Making Power,” June ist, 1944, the 
Judicial Council of the State of Minnesota, referring to the trend 


toward court made rules, said: 
nd “This widespread movement is the product of the satis- 
; factory experience that has been had in states in which 
the courts have been given full rule-making power. Also 
the outstanding accomplishment of the United States Su- 
: preme Court in promulgating the present federal rules 
! has done much to convince the bar and the public that it 
: is a sound method of providing for the rules of practice 
| and procedure. 

“The making of procedural rules is a highly technical 
process and should be in the hands of those with the widest 
experience and in most direct contact with their opera- 
tion. It is not a subject for anyone without legal training. 

ates Our Supreme Court is in a unique position to observe the 
operation of the systems of procedure in the state and to 
know what remedies are called for. The court is in con- 

stant session and is always available to make the needed 

‘ changes. 

“It is no criticism of the Legislature to say that the sub- 

P ject is not one suited to the legislative process. The Legis- 
lature is usually engaged in the consideration of a great 
number of important public questions calling for im- 
mediate consideration. It is not, therefore, in a position 
to give the time and attention called for in considering nu- 
merous changes that may be needed in the details of prac- 
tice and procedure. 
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“The proposal here will relieve the Legislature of such 
detail and enable it to give more time to problems in- 
volved in our substantive law. At the same time, as the bill 
here recommended has been drawn, the Legislature may 
at any time repeal, or modify, or add to the rules that may 
be adopted by the Supreme Court. It thus retains full con- 
trol of the subject. 

“It is a sound policy, it is believed, to place the burden 
and responsibility for the procedure in our courts upon 
the courts themselves. When defects in the administration 
of justice are complained of it is the courts who are blamed. 
The courts, therefore, should have the responsibilty and 
the ability to meet such criticism by such corrections of 
procedure as may be necessary.” 


In 1916, writing in 1 Cornell Law Quarterly 63, at 66, Judge 
Rodenbeck said: 


“Where the procedure is regulated by statute the courts 
are powerless to deviate from the rules thus laid down and 
the procedure must necessarily become a matter of right. 
That system also enables the courts to avoid coming to the 
merits of a controversy and is productive of delays by mul- 
tiplying adjudications upon matters of procedure. It is 
easier to decide questions of procedure than to pass upon 
the rights of the parties. It is for these reasons that we have 
had so much procedural law under the present system of 
statutory regulation of procedure. The system of statutory 
rules also encourages a resort to other means for deciding 
controversies between citizens. The growth of committees 
and boards of arbitration are an evidence of the insuffi- 
ciency of the courts and a protest against the existing 
court procedure.” 


In New York, administrative boards are given wide rule mak- 
ing authority. Courts are not. As Roscoe Pound said: 


“One would think that if either were to be given some 
scope for doing things efficient in its own way, as dictated 
by experience, it would be the Courts; that if either 
needed the procedural strait-jacket of a statute, it would 
be the Administrative Commission.” (12 Amer. Bar Assoc. 


Journal 599). 
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5. OBJECTIONS WHICH HAVE BEEN MADE TO VESTING 
RULE MAKING POWER IN THE COURTS 


It has been said that if the rule making power is given to the 
courts, some committee or group of judges of lower courts should 
be selected to promulgate them, because the Court of Appeals 
is too busy and should be allowed to devote its entire time to 
litigation, and because it is out of touch with the practice and 
procedure in the lower courts. 

The British have always placed this power in the highest ju- 
dicial officers in their judicial system. The Supreme Court of 
the United States was selected to exercise the power in the Feder- 
al system. In every one of the many states that have given the 
rule making power to the courts, the highest court has been se- 
lected to exercise it. There is no good reason why the Court of 
Appeals of New York should be insulated from this movement 
for the improvement of the administration of justice. The Su- 
preme Court of the United States is a busy court, but it is charged 
with the duty of promulgating Bankruptcy Rules, Admiralty 
Rules, Rules of Civil Procedure and Rules of Criminal Pro- 
cedure; it supervises the Administrative Office of the United States 
courts, and the Chief Justice is a member of the Judicial Confer- 
ence, which deals with the operation of Circuit and District Courts. 

The Court of Appeals would doubtless do as the United States 
Supreme Court did—name a standing advisory committee of 
experts on practice systems and experienced trial lawyers, op- 
erating as did the Supreme Court Advisory Committee. By the 
time that committee had framed rules, after publishing prelimi- 
nary drafts and consulting the bench and bar of the state, the 
work remaining for the Court of Appeals would be moderate. 
If conflict of opinion among the profession were disclosed, the 
Judges of the Court of Appeals with their seasoned judgment 
would be best qualified to settle it. 

The Judges of that Court have had long experience with prac- 
tice problems by service on the lower courts or at the bar. The 
benefit of the experience of the judges of the lower courts would 
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be obtained by the advisory committee and be reflected in their 
report to the Court of Appeals. 

The point has also been made that matters of substantive right, 
as distinguished from procedure, cannot be delegated to the 
courts, and questions of that sort will frequently arise, if courts 
are given rule making power. Experience is to the contrary. The 
drafters of the Federal Rules used care to avoid that problem, 
and in very few cases has such a question arisen, and in those 
reaching the Supreme Court no rule has been invalidated. 

Another advantage of vesting final authority in the Court of 
Appeals is that if question of the validity of a rule arises in lower 
courts, the fact that the court of last resort promulgated the rule 
tends to restrain lower courts from upsetting it. Not once has a 
federal district or circuit court held a federal rule invalid. Rules 
promulgated by inferior court judges would lack that prestige, 
and confusion and conflict might result. 

It is said the Court of Appeals ought not to promulgate rules 
because it may some day be called on in a litigated case to pass 
on their validity. This situation may arise where the claim is made 
that a rule goes beyond procedure and deals with substantive 
rights. This has not embarrassed the Supreme Court of the United 
States. In the few such cases before it, that Court has had no dif- 
ficulty in reexamining, in litigation, its ex parte impressions 
gained when making rules. 

It is also asserted that courts have been slow to exercise the 
rule making power when given them. There are some instances 
of this, and many to the contrary. The presence of a standing ad- 
visory committee, open to suggestions from the profession and 
whose duty it is to keep in touch with the operation of practice 
rules, assures that the power will not be neglected. 

There is no reason why the legislature should be reluctant to 
entrust this power to the courts. The members of our legislature 
have a large volume of important business to transact in a short 
time. The British Parliament has apparently been glad to be re- 
lieved of the burden. The Congress of the United States shows 
no signs of wanting to resume the task. On the contrary, it has 
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cir been so satisfied with passing to the Supreme Court the task of 
making civil rules, that it more recently rid itself of the task of 

ht, dealing with Rules of Criminal Procedure. 

he The legislature will always have the power to resume at any 

rts time the function of prescribing rules of practice. It could not, 

he under our state constitution, divest itself of that power. The 

m, provision of Section g of the bill set forth at the beginning of 

se this memorandum is surplusage, doubtless intended only to quiet 
any misgivings on the point. The bill itself provides that before 

of any rule takes effect, it must be subjected to the scrutiny of the 

er legislature, which may reject it. 

ile 

sa 6. UNIFORMITY OF PROCEDURE IN STATE AND 

les FEDERAL COURTS 

re, 


This is desirable, and has been advocated. Several states have 
adopted, almost in their entirety, the new Federal Rules. Chief 


oa Justice Stone said of this: 

de “There are thus some lawyers who are now in the envi- 

ve able position of being able to practice in a sort of lawyers’ 

ed paradise, where all courts function under a single unified 

if system of procedure.” 

ms The vesting of the rule making power in state courts does not 
necessarily mean a slavish adoption of the Federal Rules. Each 

he state has conditions and problems of its own, and should adopt 

ces a system best suited to its needs. Furthermore, the states should 

d- not be prevented from serving as laboratories for testing new 

nd procedural devices to improve the administration of justice. The 

ice Federal Rules adopted no device not previously tested in some 
jurisdiction. The pretrial conference rule, now admitted to be 

to so useful in expediting trials and settling cases out of court, re- 

ire ceived its test in three state systems. 

ort Our profession is known for its inclination to resist change. 

re- Some of us may have taken part in preparing our present rules, 

ws and it would be only human for those to be satisfied with the 


present system. Experienced lawyers who have taken the time 
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to master the intricate details of our present Civil Practice Act and 
Rules of Practice may object to revision. Their knowledge is a 
professional asset, giving them an advantage over younger men 
and those who never have acquired the complete command of 
the New York system. One author quotes an experienced lawyer 
as protesting vigorously against any new and simplified practice, 
on the ground that it would place him on the same level as any 
junior member of the bar. If the present New York system affords 
a basis for that argument, it condemns itself. No code of pro- 
cedure should be so complex. The present generation of lawyers 
will not last forever, and those who follow will be grateful for 
a simple and abbreviated procedural system. 
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nd OPINIONS 


is a OF THE COMMITTEE ON PROFESSIONAL ETHICS 
1€n OF THE ASSOCIATION OF THE BAR 
| of 


“ OF THE CITY OF NEW YORK 
yer 


ice, HANDLING OF CLAIMS BEFORE INDIAN CLAIMS COMMISSION 


any REF. NO. 42 C—692 

rds . . . . . 

ro- The Committee has received an enquiry requesting its 

Jers opinion, under the facts hereinafter set forth, on two questions 

for in connection with the handling of claims before the Indian 
Claims Commission recently established. (Public Law No. 726, 
79th Congress, Chapter 959, Second Session.) 

ER’S 


I. Would it be a violation of Canon 42 of the Canons of 
Professional Ethics of the American Bar Association 
for an attorney to make an agreement of retainer with 
an Indian tribe to file and prosecute a claim against 
the United States before such Commission, under 

. OF which agreement reimbursement to the attorney for 

expenses incurred will be contingent upon recovery 

of an award? 


II. Would it be a violation of Canon 34 for a group of 
attorneys, each representing the claims of separate 
tribes of Indians, to employ one attorney to set up and 
conduct a bureau for the investigation of facts and de- 
velopment of evidence relating to the various claims, 
and also for such attorneys to enter into a common 
agreement for pooling of a portion of any fees which 


= they may receive in connection with such claims? 


New 

ules 

The I 

‘ican ‘ ° . 
York As to the first question; the statute setting up the Indian 
Re- ~~ Claims Commission provides that the Commission shall hear and 
ne i, ° ° ° . . 

~ determine the claims of any Indian tribe or group against the 
es United States, regardless of any limitations of time, and for the 


payment of such claims as may be allowed by the Commission. 
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Section 15 provides in part as follows: the 
“Sec. 15. Each such tribe, band, or other identifiable group = 
of Indians may retain to represent its interest in the pres- . 
entation of claims before the Commission an attorney or at- col 
torneys at law, of its own selection, whose practice before fec 
the Commission shall be regulated by its adopted proce- fro 
dure. The fees of such attorney or attorneys for all ser- Ne 


vices rendered in prosecuting the claim in question, 


whether before the Commission or otherwise, shall, unless wi 
the amount of such fees is stipulated in the approved con- Co 
tract between the attorney or attorneys and the claimant, Le 
be fixed by the Commission at such amount as the Commis- Set 
sion, in accordance with standards obtaining for prosecut- fice 
ing similar contingent claims in courts of law, finds to be 
adequate compensation for services rendered and results 
obtained, considering the contingent nature of the case, 
plus all reasonable expenses incurred in the prosecution 
of the claim; but the amount so fixed by the Commission, 
exclusive of reimbursement for actual expenses, shall not Th 
exceed 10 per centum of the amount recovered in any Afi 
case. The attorney or attorneys for any such tribe, band, wit 
or group as shall have been organized pursuant to section 
16 of the Act of June 18, 1934 (48 Stat. 987; 25 U.S.C., sec. - 
476), shall be selected pursuant to the constitution and vid 
bylaws of such tribe, band, or group. The employment of bu 
attorneys for all other claimants shall be subject to the on 
provisions of sections 2103 to 2106, inclusive, of the Re- anc 


vised Statutes (25 U.S.C., secs. 81, 82—-84).” 


suc 
25 U.S. C., Section 81, referred to above, provides that certain _ tor 

classes of contracts with Indian tribes, which would include a re- cov 

tainer of an attorney by an Indian tribe to render services in re- C 

covering money, etc., shall not be valid unless such contract shall 

have been approved by the Secretary of the Interior and the Com- 

missioner of Indian Affairs. Also under 25, U. S. C. 476, even if 

the tribe has organized by adopting a constitution and by-laws, 

its power to employ legal counsel is subject to the approval of the 

Secretary of the Interior as to the choice of counsel and the fixing 

of the fees. 

The enquiry states that it has been the established practice of 
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the Secretary of the Interior in connection with approving con- 
tracts for legal services between attorneys and Indian tribes to re- 
quire that reimbursement for expenses of litigation be wholly 
contingent on recovery. To show that this policy had been in ef- 
fect for many years, the enquiry refers to the following statement 
from an article by Wise, published in 1926, “Indian Law and 
Needed Reforms,” 12 American Bar Association Journal 37, 
which is quoted on page 22 of Senate Committee Print ( 79th 
Congress, First Session) “Aspects of Indian Policy” prepared by 
Legislative Reference Service, Library of Congress, for use of 
Senate Committee on Indian Affairs, Government Printing Of- 
fice, 1945,— 


“The attorney must advance all the costs and expenses 
of the litigation in the first instance, and is not reimburs- 
able therefor unless a recovery is had.” 


The enquiry further states that the Commissioner of Indian 
Affairs has indicated that no retainer agreement in connection 
with claims before the Indian Claims Commission will be ap- 
proved by the Secretary of the Interior or himself unless it pro- 
vides in effect that the payment of not only the compensation 
but also the expenses of the attorney are to be wholly contingent 
on recovery; and that when the Commission has been appointed 
and adopts rules of practice, the enquirer assumes that one of 
such rules will expressly provide that money advanced by an at- 
torney for expenses shall be reimbursed only in the event of re- 
covery. 
Canon 42 provides as follows: 


“42 EXPENSES 


A lawyer may not properly agree with a client that the 
lawyer shall pay or bear the expenses of litigation; he may 
in good faith advance expenses as a matter of convenience, 
but subject to reimbursement.” 


We believe it is clear that the particular court or administra- 
tive body concerned can determine who is authorized to practice 
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before it and to regulate the terms and conditions under which 
such practice shall be conducted. 


Sharp v. Milda’s Research Bureau 
45 N. Y. Supp. 2d, 690, aff’'d., 267 App. Div. g8o. 


If pursuant to a rule or regulation hereafter adopted by the In- 
dian Claims Commission an attorney cannot practice before that 
Commission in the handling of a claim before it unless no reim- 
bursement is received by the attorney for expenses incurred ex- 
cept out of recovery effected, we do not believe that Canon 42 was 
intended to apply to such a situation. The statute creating the 
Commission obviously intended that the Indian tribe should be 
able to retain an attorney or atorneys to represent it in the handl- 
ing of its claim before the Commission. To adopt the contrary 
construction of Canon 42 would mean that no attorney could 
properly handle a claim before the Commission. 

Even though no such rule or regulation is hereafter adopted 
by the Commission, if as a matter of fact in practice neither the 
Secretary of the Interior, Commissioner of Indian Affairs nor the 
Commission will approve of an agreement of retainer unless it 
provides in effect that reimbursement for expenses shall be con- 
tingent upon recovery, we believe that the same result should be 
reached. In the absence of an express rule or regulation, how- 
ever, the attorney has the burden of making certain that an agree- 
ment of retainer providing for unconditional reimbursement of 
expenses would not be approved if presented. 

The purpose underlying Canon 42 is to aid in the avoidance 
of champerty. The policy of the Canon is to prevent the stirring 
up or inciting of litigation by an attorney. There is indication, 
however, in the cases that the policy of the law against champerty 
does not apply to the presentation of a claim against the Govern- 
ment before a Claims Commision set up to handle such claims. 


Manning v. Sprague, 148 Mass. 18; 
Wardman v. Leopold, 85 Fed. (2d) 277. 
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In this connection it should be noted that Section 13 (a) of the 
Act creating the Indian Claims Commission provides that as soon 
as possible the Commission shall send a written explanation of 
the provisions of the Act to the recognized head of each Indian 
tribe and that the superintendent of each Indian agency shall re- 
quest that a detailed statement of all claims be sent to the Com- 
mission. The Government has thereby indicated its desire that 
all possible claims be stirred up and presented. 

An opinion rendered by the Committee on Professional Eth- 
ics and Grievances of the American Bar Association, dated Octo- 
ber 25, 1946, states that the question described above has been 
considered by that Committee and that “all of the members of 
the Committee are clear that the Committee would not enter- 
tain any complaint for discipline of a member of the American 
Bar Association, who, in good faith, followed the procedure pre- 
scribed by the Act of Congress and the Regulations in connection 
with the representation of these Indian tribes.” 

It is the opinion of our Committee that Canon 42 does not bar 
an attorney from handling the claim of an Indian tribe before 
the Indian Claims Commision under a retainer which provides 
for reimbursement for the expenses of the attorney only in the 
event of recovery, if a rule or regulation of the Commission shall 
permit a retainer of the attorney only on such terms, or if the 
Commission, or the Secretary of the Interior and the Commis- 
sioner of Indian Afairs, will approve of the retainer only on such 
terms. 

II 


As to the second question; the enquirer has stated to us that 
the claims to which he particularly refers are those of tribes of the 
Northern Confederacy of American Indians and of contiguous 
tribes; that these tribes occupied their lands in common and that 
they refused to make separate treaties with the United States and 
that a series of many treaties was made, each with a group of these 
tribes. The claims will be based largely on the contention that 
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the tribes were deprived of their lands by the United States con- 
trary to various treaties, without the payment of adequate con- 
sideration, under duress, etc. The enquirer has stated that many 
common questions of fact and of law are involved either in all 
or in most of the claims. 

It is stated that the proposed arrangement in regard to setting 
up a bureau to investigate the facts and develop the evidence is 
that the enquirer would employ investigators and workers of 
various kinds to assemble the facts on behalf of a number of law 
firms, each of whom represents one or two of such claimant tribes. 
To reimburse the enquirer for such expenses and services, he 
would be paid a lump sum plus a certain percentage of the net 
amount realized for services by each participating firm. 

It is also proposed that the firms participating in the above ar- 
rangement will agree to pool and divide a portion not exceeding 
fifty per cent of such fees as they may receive. As stated above, 
the receipt of any fee is of necessity contingent upon success in 
obtaining an award for the client. The arrangement for pooling 
is to be fully disclosed to each of the Indian tribes concerned and 
to the Commissioner of Indian Affairs, and if feasible it may also 
be set forth in the contracts of employment. 

Canon 34 provides: 


“Division of Fees. 


No division of fees for legal services is proper, except 
with another lawyer based upon a division of services or 
responsibility.” 


It is the opinion of our Committee that on the facts presented 
there will be such a division of services or responsibility as would 
warrant an arrangement of the general nature proposed, both 
in regard to the payment to the enquirer for the conduct of the 
bureau to develop the facts and the evidence, and in regard to the 
pooling of some portion of the fees of the various participating 
firms of attorneys. We do not assume, of course, to pass in any 
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way on the amount of the lump sum payment or of the percentage 
to be paid to the enquirer, or of the amount to be pooled among 
the various firms of attorneys. 


o@o 


PROFESSIONAL ANNOUNCEMENTS 
REF. NO. 963 


In recent years a number of opinions have been issued by the 
Committees on Professional Ethics of The Association of the 
Bar of the City of New York and the New York County Lawyers 
Association, on the subject of professional announcements by at- 
torneys returning to private practice from government service, 
which are in some respects in conflict with one another and with 
rulings of the Committee on Ethics and Grievances of the Ameri- 
can Bar Association and of the Committee on Professional Ethics 
of the New York State Bar Association. To resolve the conflicts, 
at least as far as concerns the Committees of the two Associations 
first named, a Joint Sub-Committee composed of members of 
those two Committees has met and formulated the following re- 
port, which has now been adopted as the joint opinion of such 
two Committees: 

The inquiries which the Committees have had involve the fol- 
lowing questions: 

(1) May such an announcement include a statement of the par- 
ticular public office held by the attorney? 

(2) May the announcement state that the attorney intends to 
specialize in practice before the government department or 
agency in which he held office? 

(3) May it be stated that the attorney intends to specialize ina 
particular field of practice? 

(4) To whom may such announcements be sent? 

(5) Are there any special dispensations applicable to veterans 
in these respects? 
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I 


In the Committees’ opinion, it is not improper for an attorney 
to state in his professional announcement the particular public 
office from which he is returning to private practice. Such a state- 
ment should not go beyond naming the department or agency of 
the government with which the attorney served and the title of 
the position which he held therein. The terms of the announce- 
ment and its physical setup should be such as to avoid any impli- 
cation that the attorney is seeking to announce that he is specially 
qualified to handle matters dealt with by such agency or depart- 
ment or in which he gained experience while holding public 
office. Examples of professional announcements which the Com- 
mittees regard as proper, are the following: 


“John Smith having resigned as Special Assistant to the 
Attorney General in the Anti-Trust Division of the De- 
partment of Justice, announces that he has joined the firm 
of X, Y & Z.” 

“John Smith, having resigned as Assistant United States 
Attorney for the Southern District of New York, and 
Richard Roe, announce the formation of a partnership 
for the general practice of law.” 


II 


The Committees are of the opinion that it is improper for such 
an announcement to state that the attorney intends to specialize 
in practice before the government department or agency in which 
he held office. 

Ill 


After full reconsideration by the Committees, they are of the 
opinion that distinction should be made between announce- 
ments to be sent only to lawyers and announcements to be sent 
to others. Announcements made to lawyers only, which state 
the particular branch of law intended to be practiced, are still 
predominantly informational in character because lawyers are 
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~ 
ere] 


“ 


not substantially influenced to employ other lawyers by an- 


| nouncements or impressed by their implications. On the con- 
| trary, such announcements have a far greater tendency to impress 
| persons other than lawyers with the obvious implication that 


the announcer is particularly qualified to handle the type of 
matter to be specialized in; and hence such announcements con- 
stitute improper solicitations of employment when sent to others 


than lawyers. 


Consequently, the Committees are now of the opinion that an 


| attorney may properly send to lawyers only, both known and 


unknown to him, an announcement which includes a state- 
ment of intention to specialize in a particular branch of the law, 
whether or not it be a recognized specialty, but that an attorney 
may not include such a statement in any announcement to be 
sent to anyone who is not a lawyer unless the specialty be Ad- 
miralty, Patents, Copyrights or Trade-Marks. The exception is 
made in deference to a long standing and approved custom in 
the particular fields mentioned. 


IV 


A professional announcement may be sent by a lawyer to 
other lawyers, known and unknown to him, and in addition only 
to non-lawyer individuals and organizations whom he knows 
personally or with whom his relationships are such as to make 
it apppropriate that they should receive the announcement, i.e., 
such an announcement may be properly sent to other than law- 
yers only when “warranted by personal relations.” (Canon 27) 

No announcement may be published otherwise than in an ap- 
proved law list or for a limited number of times in a publication 
published for the use of lawyers primarily. 


V 


In the opinion of the Committees, no special dispensations are 
applicable to veterans as such, as distinguished from attorneys 
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returning to private practice from any branch of the Government 
service. While the Committees are sympathetic with all proper 
means for aiding veterans in resuming the practice of law, such 
means should not violate the standards of professional conduct 
generally applicable to the legal profession. 


VI 
In form and content any announcement sent out by a lawyer 
should be truthful, dignified, appropriate and in good taste. 
Respectfully submitted, 


COMMITTEE ON PROFESSIONAL ETHICS 
OF 
THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


JOHN M. HARLAN, Chairman LUKE B. LOCKWOOD 
HOWARD C. ANDERSON, Jr. KEITH LORENZ 

CHAUNCEY BELKNAP CARROLL B. LOW 

WILBUR E. DOW, Jr. MARK W. MACLAY 

JULIAN N. GOLDMAN EWEN CAMERON MACVEAGH 
HORACE G. HITCHCOCK RUSH TAGGART 

MURRAY F. JOHNSON JAMES N. VAUGHAN 
NEWMAN LEVY ALEXANDER WILEY 
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Committee Reports 
COMMITTEE ON LAW REFORM 


REPORT ON PROPOSED CHANGES IN THE STATUTES 
OF NEW YORK RELATING TO THE RULE AGAINST 
PERPETUITIES AND TO RESTRAINTS UPON ALIENATION 


The Committee has made a study of the suggestions and supporting 
data published by the Law Revision Commission for the general re- 
vision of the laws of this state relating to the Rule Against Perpetu- 


ities and to restraints upon alienation. This menial appears in 


Legislative Documents 1936, Vol. 18, Report No. 65-H, and in the 


/ 1938 Report of the Law Revision Commission—pps. 281-361. The 


Committee has also considered the Report of the so-called Foley Com- 
mittee regarding the advisability of changing the New York Rule, 
which report is found in New York Legislative Documents for 1933, 
(Report No. 55). 

The very extensive and helpful material on the subject of perpetu- 
ities contained in Vol. IV of the Re-Statement of the Law of Property 
of the New York Law Institute has also been considered by your sub- 
committee. 

One meeting of the sub-committee of the Committee was attended 
by Mr. Julian Bush, one of the two reporters of Vol. IV of the Re- 
Statement and by Professor Richard R. Powell of Columbia Univer- 


| sity, the other reporter of Vol. IV, and one of the leading authorities 


in this country on the law of property. 
This meeting resulted in a very constructive discussion of the entire 


, problem and many helpful suggestions were received from Professor 


Powell and from Mr. Bush. 

After due consideration the Committee has decided to recommend 
that the present New York Rule as set forth in Sec. 42 of the Real 
Property Law and Sec. 11 of the Personal Property Law be modified 


» So as to provide that as to future estates measured by the lives of 


persons in the following specific categories of relationship to the 
creator thereof, it shall be permissible to use any number of such 
measuring lives in being at the creation of such future estate: 


a. Spouse. 
b. Parents, children, lineal descendants. 
c. Brothers, sisters, nephews and nieces. 
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As to all other future estates, the present statutory rule of two lives 


in being would continue to apply. 


The Committee further recommends that Section 42 of the Real! 
Property Law and Section II of the Personal Property Law be 
amended accordingly and that any other changes be made that may 7 
be found necessary to make the present statutes in New York consis-/ 


tent with such modification of the present New York Rule. 
Annexed hereto is a suggested draft of a proposed bill carrying into 
effect the foregoing recommendations. 


In order not to confuse the issue, the Committee has deemed it” 


advisable to restrict this report to the question of changes in the laws 


relating to the rule against perpetuities and to restraints upon aliena-~ 
tion only and has not covered in this report any recommendations in| 


regard to changes in the laws relating to definitions of vested and 
contingent future interests, spendthrift trusts, or unlawful accumula- 
tions. It was thought that the subject of perpetuities is a sufficiently 
broad subject and that perhaps one or more additional sub-commit- 
tees should be appointed to consider any proposed amendments or 
new statutes with reference to the topics above mentioned. 

Two of the principal criticisms advanced against a change in the 
New York Rule so as to permit the use of more than two measuring 
lives are: 

1. That such a change would greatly increase the length of time 
that the alienation of property would be restricted and would there. 
fore be contrary to the trend of the times, and 

2. That such change would increase rather than decrease litigation. 


The Committee has carefully considered both of these points and” 


has concluded that neither criticism is borne out by the facts. 

As to the first criticism, a study prepared by the Vice-President and 
Actuary of the Mutual Life Insurance Company of New York shows 
that the average expectation of life of the survivor of 5 lives of equal 
age is only about 6 or 7 years longer than that of the survivor of two 
lives of the same age. In the case of the survivor of ten lives of equal 
age the average expectation of life would be about 10 years longer 
than that of the survivor of two lives. The calculations were made 
separately for males and females but the results do not differ materi- 
ally for the two classes. 

Since the changes proposed would permit the use of more than two 
measuring lives only with respect to a future estate measured by the 
lives of near relatives of the creator of such future estate, it is probable 
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lives |” that the average number of measuring lives employed under the pro- 


> posed modification would not exceed five and that the average in- 
Real > crease in the length of trusts created under the new Rule would 


‘ therefore not exceed 6 or 7 years. 
may sto the second criticism, in spite of some statements to the contrary 
NSIS) the preponderance of the evidence would seem to indicate that a 
| change in the present New York Rule so as to provide for greater 
into” flexibility in the creation of family trusts would materially decrease 
| rather than increase litigation involving future estates. 
sd it/> Inthe Federal Reserve District for Illinois for example (where the 
laws» Common Law Rule is in effect) over a certain period of time there was 
ena-| > more trust business transacted than in the corresponding New York 
is in’) area for the same period of time and yet there was only about one- 
and/ 7 third as much litigation involving future estates in the Illinois area 
wula-) as we had in New York. 
ntly In this connection, the adoption of the proposed amendments 
mit- — would not affect the body of law which has been built up in New York 
is or | construing the statutory rule. It would merely provide a more work- 
' able rule with respect to the number of measuring lives which may be 
the” used in the creation of a trust in favor-of near relatives of the creator 
ring of such trust. As to the construction of the proposed amendment, 
most of the questions which would ordinarily arise, have already been 
time decided by the New York courts in connection with decisions involv- 
.ere-| ing the present rule. Also, the decisions of the English courts constru- 
ing the Common Law Rule and of the courts of the thirty-five or more 
ion. states in this country having such rule have built up a vast body of law 
and on the subject. Practically any construction question, therefore, which 
might arise under the proposed amendment is already well settled, 
and and the modification of the New York Rule to the limited extent 
1ows'__— proposed should cause very little difficulty to our courts. 
qual It might be pointed out in closing that the proposed changes in the 
two New York statute with respect to perpetuities is not designed to be a 
qual thorough-going revision of the New York laws involving future es- 
nger tates, but we believe that such changes will go a long way towards 
iade__—« Climinating some of the present hardships of the law. It should also be 
teri noted that the change suggested is far less radical than the one previ- 
_ ously proposed by the Law Revision Commission and it is reasonable 
two t0 suppose that many opponents of that plan might well be sup- 
‘the porters of this proposal. 
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SUPPLEMENTARY REPORT ch: 

m tw 

The Committee considered whether or not the bill proposed above” | 
should be amended in two particulars: more 
1. Whether or not “uncles and aunts” should be included in f col 
the list of relatives of the creator of a future estate which [|] su! 

may be used as measuring lives in the first alternative under q di 
Section 42 of the Real Property Law as amended by said | no 
proposed bill. be 


After due consideration and discussion the Committee concluded} 
that “uncles and aunts” should be so included. The Committee felt” 
that while these categories of relationship would probably be very) 
infrequently used as measuring lives, it could see no objection to their 7 
inclusion. The Committee also concluded that the words “brothers,” th 
sisters” in the proposed bill should be changed to “brothers and sisters" or 


se Ss Ra eer 
tj 
, eR 
~ 


of the whole or half blood.” | be 
2. Whether or not, in addition to the two alternatives pro- g SC 
vided in the proposed bill, a third alternative should be || © 
added providing for the creation of future estates for a defi- te: 
nite period in gross of say twenty-one years. : \n 

s 


After due consideration and discussion the Committee, while not ac 
opposed in principle to the idea of permitting suspension of aliena- 
tion for a flat term of years in gross, deemed it inadvisable to add to' te 
the proposed bill at this time the suggested third alternative provid-/_ er 


ing for a perod in gross of twenty-one years. ar 
The tentative draft of the bill incorporating the aforesaid addition. 01 
al recommendations follows: fc 
AN ACT re 

| ne 

TO AMEND THE REAL PROPERTY LAW, AND THE PERSONAL th 
PROPERTY LAW IN RELATION TO FUTURE ESTATES IN REAL Sth 

OR PERSONAL PROPERTY AND THE RULE AGAINST PERPETUITIES li 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 

Section 1. Section forty-two of chapter fifty-two of the laws of nine- 
teen hundred and nine entitled “An Act relating to real property, 
constituting chapter fifty of the consolidated laws,” as amended by 
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chapter two hundred and twenty-nine of the laws of nineteen hundred 
twenty-nine is hereby amended to read as follows: 

“§42. The absolute power of alienation is suspended, when there 
are no persons in being by whom an absolute fee in possession can be 
conveyed. Every future estate shall be void in its creation, which shall 
suspend the absolute power of alienation, by any limitation or con- 
dition whatever, for a longer period than during the continuance of 
not more than: 1. the lives of one or more of the following persons in 
being at the creation of the estate, namely, the spouse, children, de- 
scendants, parents, aunts, uncles, brothers and sisters of the whole or 
half blood, nephews and nieces of the creator of the estate; or, in the 
alternative, 2. two lives in being at the creation of the estate; except 
that a contingent remainder in fee may be created on a prior re- 
mainder in fee, to take effect in the event that the persons to whom 
the first remainder is limited, die under the age of twenty-one years, 
or on any other contingency by which the estate of such persons may 
be determined before they attain full age. For the purposes of this 
section, a minority is deemed a part of a life, and not an absolute 
term equal to the possible duration of such minority. Lives in being 
or a minority in being shall include a child begotten before the cre- 
ation of the estate but born thereafter. Children and descendants 
shall include, respectively, adopted and illegitimate children and 
adopted and illegitimate descendants.” 

Section 2. Section eleven of chapter forty-five of the laws of nine- 
teen hundred and nine, entitled “An Act relating to personal prop- 
erty constituting chapter forty-one of the consolidated laws,” as 
amended by chapter two hundred and twenty-nine of the laws of 
nineteen hundred and twenty-nine, is hereby amended to read as 
follows: 

“Section 11. (Suspension of ownership) Application of rules of 
real property. (The absolute ownership of personal property shall 
not be suspended by any limitation or condition, for a longer period 
than during the continuance and until the termination of not more 
than two lives in being at the date of the instrument containing such 
limitation or condition, or, if such instrument be a last will and 
testament, for not more than two lives in being at the death of the 
testator; except that a contingent gift in remainder may be made on 
a prior gift in remainder, to take effect in the event that the persons 
to whom the first remainder is limited die under the age of twenty- 
one years, or on any other contingency by which the interest of such 
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persons may be determined before they attain full age. For the pur- 
poses of this section, a minority is deemed a part of a life, and not an 


absolute term equal to the possible duration of such minority, Lives / 


in being or a minority in being shall include a child begotten before 


the creation of the estate but born thereafter. In other respects) Limi- | 
tations of future (or contingent) interests in personal property (,) | 


are subject to the rules prescribed in relation to future estates in real 


property. Any estate or interest which, under the rules stated in ar. © 
ticle three of the real property law, would be void in its creation if the } 


transfer affects personal property.” 
Section 3. This Act shall take effect September 1, 1947. 


Respectfully submitted, 


COMMITTEE ON LAW REFORM 


BARENT TEN EYCK, Chairman ANDRE MAXIMOV 

ELI H. BRONSTEIN JEROME MICHAEL 
FLORENCE BRUSH MacNEIL MITCHELL 
PORTER R. CHANDLER EMMETT W. POINDEXTER 
FREDERIC R. COUDERT, JR. LOUIS PRASHKER 

IRWIN D. DAVIDSON ROY M. D. RICHARDSON 
SIDNEY FRIEDMAN DANIEL J. RIESNER 
FREDERICK P. HAAS LEOPOLD K. SIMON 

ORRIN G. JUDD LESTER D. STICKLES 
MATTHEW M. LEVY PAULINE BILLINGS TAYLOR 
JAMES J. McGOWAN THEODORE F. TONKONOGY 
ARMAND F. MACMANUS SIDNEY C. WINTON 


JAMES R. WITHROW, JR. 


Note: Matter in italics is new. Bracketed matter (_) is old law to be omitted. 
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INTERIM REPORT OF COMMITTEE ON 
CRIMINAL COURTS, LAW AND PROCEDURE 


From at least a quantitative standpoint, the Committee on Crimi- 
nal Courts, Law and Procedure is the most important committee of 
the Association. If one looks at the By-Laws, printed in the Year Book 
of the Association, in that portion which deals with committees, it 
will be found that the space devoted to describing the powers and 
duties of the Committee on Criminal Courts, Law and Procedure is 
greater than that given any other committee of the Association. Yet 
this is not surprising, for the Committee combines in its functions 
concerning the criminal law, the activities of the Committee on State 


~ Legislation, Law Reform and the Judiciary. 


The principal activity of the Committee is to study and report 


: upon bills introduced in the State Legislature, affecting the criminal 
| law. The main work therefore commences in January when the 
' legislature meets. Consequently, when the organization dinner meet- 


) ing was held on November 18, 1946, much of the time then was con- 


sumed in making plans for the next Legislative session. New members 


' had to be instructed fully in the manner of preparing reports on 
' bills to insure uniformity of reports as well as continued competence 


in the quality of subject matter. 
The reports of the Committee on bills are printed and distributed 
to members of the Legislature, the Governor and his Counsel, to 


» various subscribers and to libraries. They have been found helpful 
» and have often been cited, by the Governors in their messages approv- 


ing or vetoing particular bills. The Judicial Council of the State of 
New York has cited our reports in connection with advocated reforms 


> in procedure (See Eleventh Annual Report [1945] p. 50). Only 


) recently in the case of Murphy v. Extraordinary § & T Term, 294 


» N. Y. 450 (1945) the Court of Appeals, in an opinion by the late 
_ Chief Judge Lehman, which dealt with the right of the prosecution to 
' move for a change of venue in a criminal case, mention was made of 


this Committee’s reports as follows (P. 458): 


“Though the failure to adopt the proposed amendment 
would not justify an inference that the Legislature disapproved 
the suggestion that the District Attorney as well as the defen- 





| Editor’s Note: Interim reports are made at the Stated Meetings to keep the member- 
' ship informed as to the current programs of the committees. From time to time 
THE RECORD will print those believed to be of special interest. 
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dant should have the right to move for a change of place of 
trial, it is we think significant that the Committee on Criminal 
Courts Law and Procedure of the Association of the Bar of the 
City of New York opposed the bill on the merits without any 
suggestion that under the law as it then stood the prosecution 
had that right.” 


With the increase in crime in the post-war period, about which we | 
read in the newspapers, it is expected that next year’s legislature will : 
be flooded with more than the usual number of bills to cope with the | 
situation. Remembering legislation such as the Baumes Law, which & 
was passed after the First World War and was occasioned by the in- § 
crease of crime attending that post-war period, the Committee will | 
have to be alert in studying and taking a position upon any new | 
legislation which is obviously born of the heat and passions of the © 
moment, and which may, like the Baumes Laws, come to plague us in § 
later years. The work of the Committee will therefore increase 7 
commensurately. 

Since the organization meeting, a sub-committee has been ap- | 
pointed to study the possibility of the use of the lie-detector in our 7 
courts. The opinion of the Committee has been sought by a New 
York State Senator who is interested in introducing a bill upon that 
topic. 

The work of the Committee with respect to the Courts is divided 7 
into two branches. During the course of the year, the Committee © 
receives complaints regarding the conduct of various Magistrates. 
Where the complaint does not obviously emanate from a psychiatric 
crank, a full investigation is made, and a report rendered. This phase 
of the work should be known to members of the Bar, who may have 
been receiving discourteous treatment by Magistrates. Representatives | 
of the Committee cannot be present to observe the work of all of the 
courts, but if any complaint is received the Committee can assure a 7 
complete inquiry. 

With the beginning of Mayor O’Dwyer’s administration at City | 
Hall, the practice has been renewed of sending the names of prospec- | 
tive appointees to the Magistrates Court and the Court of Special 7 
Sessions, to the Committee for a report. It is hoped that Mayor 
O’Dwyer will continue this desirable procedure. 
The Committee is charged with the duty of examining projects | 
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for change or reform in criminal law or procedure, and to recommend | 
proposed changes. While at times the Committee has embarked upon 
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its own studies for reform or change, in a large measure is seeks 
suggestions from members of the Bar who have become familiar with 
the criminal law. The Committee invites any proposals from mem- 
bers of the Association which will help improve the administration of 
the criminal law. 

While a great many former members of this Committee are now 
serving in important judicial and governmental posts, the Committee 
takes some pride, at this time, in mentioning that in the last general 
election, held in November 1946, two of the recent chairman of this 
Committee were successful candidates for office. Thomas E. Dewey, 
was re-elected Governor of this State, and Stanley H. Fuld, was elected 
Associate Judge of the Court of Appeals. Although the Committee 
does not take credit for these facts, it likes to feel that the experience 
gained by these two excellent public servants during their service on 
the Committee, will be of some help in the successful performance of 
their duties. 


Respectfully submitted, 


COMMITTEE ON CRIMINAL COURTS, LAW AND PROCEDURE 


HARRY C. KANE, Chairman BORIS KOSTELANETZ 
HERMAN W. BERNSTEIN JOHN F. X. McGOHEY 
DAVID DvuVIVIER WALTER R. MANSFIELD 
ALAN J. ELLIOT ARTHUR MARKEWICH 
LEO C. FENNELLY JOHN M. MURTAGH 
CURTISS E. FRANK LAWRENCE POMERY 
ROBERT L. GOLBY LEONARD PROBST 
JACOB GRUMET HARRIS B. STEINBERG 
MEYER HALPERN BERNARD TOMPKINS 


CHARLES C. WEINSTEIN 








The Library 


Sipney B. Hitt, Librarian 


SELECTED LIST OF MATERIALS OF CURRENT INTEREST 
ON COMMERCIAL ARBITRATION 


World War II has given commercial arbitration a great impetus. [he Contract Settlement 


Act authorized the arbitration of disputes arising under Government contracts and most of 7 


the contracting federal agencies adapted their regulations to this procedure. Now in the 

field of post war controversies it is continuing its increasing influence. Because of the im- 

portant developments in the legislative as well as the judicial aspects of this method of 

settling industrial disputes, a compilation of the literature on the subject should be helpful 
to members of the Association. 

During this year our Committee on Arbitration has issued a revised edition of the Outline 
of Arbitration Procedure. This publication together with the annual reports and studies 
should be consulted as valuable collateral material. 

In compiling this list all the permanent contributions which have appeared in the law 
reviews have been included. 

Arbitration in Action. (1943); The Arbitration Magazine.* (1944- 
1945). New York, American Arbitration Association. 1943-1945. 

Arbitration Journal.’ Vol. 1-6, 1937-1942. New Series. Vol. 1, 1946. 
New York, American Arbitration Association. 1937-1946. 

Association of the Bar of the City of New York. Symposium on 
Arbitration. Mimeographed. 1941. 21p. 

Association of the Bar of the City of New York. Committee on Arbi- 
tration. An outline of Arbitration Procedure. Revised to June 1, 
1946. 16p. 

*Bagge, Algot. The International Chamber of Commerce and the 
Development of International Arbitration. (1939). 10 Nordisk 
Tidsskrift for International Ret. 

Bernard, Alfred. L’Arbitrage Volontaire en Droit Privé. Bruxelles, 
Librairie Générale de Droit. 1937. 616p. 

Birdseye, Clarence Frank. Arbitration and Business Ethics; A Study 
of the History and Philosophy of the Various Types of Arbitration 
and Their Relation to Business Ethics. With a Foreword by 


Charles L. Bernheimer. New York, London, D. Appleton & Co. | 


1926. 305p. 

*Boissier, André. International Commercial Arbitration-Twenty 
Years of Growth. (1939). 10 World Trade. (Int. Chamber of 
Commerce) 68. 

Claxton, Brooke. Commercial Arbitration Under Canadian Law. 
(1943). 21 Can. B. R. 171-190. 

Cohen, Julius Henry. Commercial Arbitration and the Law. New 
York, D. Appleton & Co. 1918. 339p. 

Cohn, Ernst J. Commercial Arbitration and the Rules of Law. A 
Comparative Study. (1941). 4 U. Toronto L. J. 1-32. 


* All of these were the organ of the American Arbitration Association with changes 
of title. t 
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Cohn, Ernst J. The Unification of the Law of Commercial Arbitra- 
tion. (1938). 24 Transactions of the Grotius Society. 1-40. 

*Creswell, William Thomas & Greig, Norman P. Handbook of Pro- 
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